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“l shall not attempt to define bad faith in this context. Plainly it includes
dishonesty and, as | would hold, includes also some dealings which fall
short of the standards of acceptable commercial behaviour observed by
reasonable and experienced men in the particular area being examined.
Parliament has wisely not attempted to explain in detail what is or is not
bad faith in this context: how far a dealing must so fall-short in order to
amount to bad faith is a matter best left to be adjudged not by some
paraphrase by the courts (which leads to the danger of the courts then
construing not the Act but the paraphrase) but by reference to the words of
the Act and upon a regard to all material surrounding circumstances.”
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“The words “bad faith” suggest a mental state. Clearly when considering
the question of whether an application to register is made in bad faith all
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the circumstances will be relevant. However the court must decide
whether the knowledge of the applicant was such that his decision to
apply for registration would be regarded as in bad faith by persons
adopting proper standards.” (emphasis added)
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“The subjective element of the [combined] test [for dishonesty] means that
the tribunal must ascertain what the defendant knew about the transaction
or other matters in question. It must then be decided whether in the light of
that knowledge, the defendant's conduct is dishonest judged by ordinary
standards of honest people, the defendant's own standards of honesty
being irrelevant to the determination of the objective element.” (emphasis
added)
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“53 The mental element required for a finding of bad faith has been much
discussed. The discussion has centred on the test for determining
dishonesty in English law, that is to say the “combined test” as explained
by the House of Lords in Twinsectra Ltd v Yardley and clarified by the
Privy Council in Barlow Clowes International Ltd (In Liquidation) v
Eurotrust International Ltd. In her decision in Ajit Newspaper
Advertising Marketing & Communications Inc’s Trade Mark (N0.2283796)
Professor Annand considered whether the “combined test” makes it
necessary to give effect to the applicant’s belief in the propriety of his own
behaviour when deciding whether he applied for registration in bad faith.
She said not, on the basis that his own perception of propriety could not
provide a conclusive answer to the question whether he actually had
applied for registration in bad faith. | agree with her analysis. It
supports the view that the relevant determination must ultimately be made
“on the basis of objective evidence” rather than upon the basis of evidence
as to the beliefs and opinions of the applicant with regard to the propriety
of his disputed application for registration. | note in this connection that
in the Harrison v Teton Valley Trading Co Ltd--CHINA WHITE the Court
of Appeal upheld the Hearing Officer’s finding of bad faith: (1)
notwithstanding that the applicant for registration had deposed to the fact
that he “recognised no bad faith in my decision to develop and market the
drink CHINA WHITE” and was not cross-examined on the evidence he
had given; and (2) notwithstanding that the Registrar’s Hearing Officer had
accepted the applicant’s evidence and concluded that at the date of the
disputed application for registration the applicant “saw nothing wrong in

his own behaviour”.” (footnotes omitted)
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“58 None of this was an accident. The applicant targeted the opponent
organisations and took their names for the purpose of registering them in
furtherance of his objectives. His strategy was leech-like in its effort to
fasten upon and feed off the distinctive character and repute of the names. |
can see from what the applicant has written that he believed their names
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were open and available for registration in the United Kingdom on a
first-come, first-served basis. | suspect that he also regarded registration of
their names as a suitable way of pursuing a beneficial solution so far as his
political wishes were concerned. Even so his subjective perceptions cannot,
in my view, excuse or justify his conduct in connection with the disputed
applications for registration. 1 am satisfied that his conduct in that
connection should be regarded as improper for having been embarked upon
in bad faith within the grasp of that objection as set out above. | therefore
uphold the opponents' appeals and objections under s.3(6) with the result
that the disputed applications for registration will be refused in their
entirety.” (footnotes omitted)
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