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f/ I 0B LATTER of the Yrado liarko
‘ ordinanco, 1954,

ond
] I Tils UAZTER of an Application by
Doxgun \Intch Coopary, Imc. to
rogloter tho vord mwl PSOVARRICH®
4 Clags 14 in roopoct of horolopical
inoteunonts, incluling watcheo,
clocin ! their porto end scceoporica.

pbnCcIsIcCcU

by
I ve e, Actdne Acelotant begistrar CGonesrnl,
aftor

o Hoorin: an Oth Iovonber 1962

a corporaticn orgonipod under the laws of tho Stnto of
. liow Yori, United statco of Aucrica, and located ot 50 Voot
44th Stroet, City of bow York, State of How York, United
Stateg of Anmica, (horeinaftor roforrod to as "tho
Applicento”) suludtiod tlnrqugh thadr aganto, Hoparo
: Haotings & Co., On ppplication datad 20th Docerbor 1961
for the rogistrotion in Paxrt A of the ldoglotor of tho word _
msovarcign® in Class 14 1 ruspest of horolazical iigtrue |
panto, ineluding watehos, clocks and thelyr paxis aml
accescorices. Tho olatutory declarntion roguired hy ule
9(2) of tie lrado liris Hulco van riled an 7th Fetruary
1962, axd on 19th Aprdl 1562 lecoyo logtiugo & Cos ware

i Oa 18th January 1962, Bonyrus wotch coppeny, InGa,
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informod that tho woxd ®Sovereisn® woo conaidorad to
have a Girect reforancy to the charactor or quality of
tho goods and that rogisiration of tho nerk wan thorefore
not available wndeyr pavaczoph (d) of goction 9(1) of tho
Ordinomco. Gn 16th June 1962, Lcomrn lleotingo & Cos
applied for g hoardyy in cocordenco uit‘;x uoctionl'if‘tl of
tho Ondiunonce, ond after pogtponcmonts rogquogtod by tho
colicitors the hearing ultimtoly tool ploco om 8th
Tovarbor 1962, siion L Fetor Li of loours Hootings & Co.
appeeyod o the Applicanta.

2. e Li bepon by quotdnge frou wages 150 and 131 of
Zorly an Qrede Lpaks, T idition, 8o Sollousie
“Although: elatoe (o) of the 1608 Act mode it o cone
dition of regiotratian that the vond shm.l.ld hove
no yeforcuce $o the charactor or quality of tho
goulo, thio moant that dn thio zoneral undorotoading
ol ordinoyy ingelighh poople it muot Legy no mich
Terarcea. The foct that an dngonloug wind, lmowing
the cluno of goodu to which tho waad io cpplicd, cau
find goue rofaruice twrouch etyuolory or othaendso
to tho charactor or quality of tlw goods io not
fotal to registration,t
In suprort of the Iirst sentenco of thod quotetion, Kerly
citon idyby Led. dn the tolio case = igotien Motgxoihde
Lptopiele Co. Itd'o Anvlication (1897) 14 HePele 487 =,
o Rolowichy J. 3n two Zr-ogoon canc « She Idnobynhe
Cormaxy's Application (1097) 14 iled'aCe 900 =3 ond in cupport

Y,

of the soeon! peutuice, Zowd Norschiell in the Seollo cacc.
Tt 10 to bo noted that tie jolis case involved considerotian
of gn dnvonted word oml the cboorvatics of Mighy L.J. and
Loxg Horecholl iz that cone oo derbops j:ho:‘ei‘arc logs
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Inmolnttercaao.lzomwiwhmdhm.jwmntmme
concluadon that wm;}d_bedrmmbywmnofw_
Slucaticn.
L M Ii wont an 0 arpuc that the oo principlo
ao uns applied in the cages ebove relerrod o was applicd
aloo i the Mogrolig cave = lnro Lazolis Motal Companv'o
Srode lgrlks (1897) 2 Che 571 ~ in vhich the oourt was oon~
carned with e geographical place rand. M Ii gquoted frxon
tho julgamt of Rigby L.J. at page 393 as follows:
"It (Hagnolda) mist, wo ihink, in tho aboouco of
special oircumatances, be inerproted so aa to bo
in accardance in sce degrec with the genorel end
popular neanin; of the worio®e
But horo agnin I oboarve that earlier in his Judgront
Kelowich J. paid at pogo 70t
b 41 aaomtomﬂmtonthenalimalhmc,ocdm\nﬂ
for conslderetion whathor “lngnolda® horo 1o & £oo-
graphiosl nano :I.ntho semos of its boing tho meaning
_to docida, whathor it bo a Jjulgo oF & Juy, i thore
i any quention for deeision ot 8ll, mugt be Englidh-

. . - h ~ s _";aoooo
--:Hﬂmiaawqmsmmatm.m:mitm
Awmmwwwmmmww

od_intollisronse.”
4. - -mmmd&wa.mmw
and Masmolis cages, it is olear that what hos to be counoim

dored is thoe offcct-of-the woXd-not 4R & perac unlattored
in Inglish, But on en Miglisiman of ordinary education s
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inkelligoneq. Mbjeat to that obgervation, to which I

aball revert lator, I accoi)t i Ii'oc arcunent on tho
Fnciple %o be applied wien considoring whethor or not |
a word has direot roferemce to the pharactos o quality

of tho goodg.

5s *mm'smt'limofamnmntmtoref;wto
& practice of the United Kinglon Patont Office, which,
Ir 13 oladimed, 18 followed in this Colony. The practice
18 voforrod to in Kerly, Tth Fditiom, pege 164 ao follows:
swhore the ward propounied is found to ocour
yery ravely ag o surname ond obvicusly has an over-
vholmingly coumoner and votter=imom meaning othore
wige than GO o surnane (oe3. words puch as "Coup”
ar ®Cheer®) the Roglstrer would be prepeved to yegard
thcnummcaimﬁﬁcaﬂmaaammﬁimryam, ‘o
magnmﬁntmumﬂfﬂummnmm of
pooticn 9(1){(d8) and e..e.. to registor the mark in
Part & without requiring eny furthor evidence of it
dintinctivaneos® '
It in conveniant to mention hore that M I algo souwht to
derivemppmrcrhiscmafrmﬁmpmcmoofﬂm
legiotror of iredo Borks in Canpda whore, I Ii clolued,
g " has boon accepted for roglotyation in reepecy
0f watchoss Ky coent upew thio argunont ig that tho
practice of Fatant Q£fices in other places is not xppcossarily
followed in this Colony. e woisht given by the Registrer
mﬂmmmmfmtmtawnmmnmw
in another Britich Corupamealth country o toreitary wac
memmwwﬂmmmmaﬁoﬂ

5th Septacher 1961 on. the apriisation By Comedion Park &
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in rogpoct of clccholic boverares. 4She Heglotror Genoral
thore aaidts |
"I{ ooy not be out of place also to add 4 fou
wvords recarding tho welght given by thwe Legistiar
in Hong Kowy to tho Zact that 2 mark ao hoom o=
;_,ietmcxl in othor Iritloh Comsormcalth countrico ad
territarico. Haturally, vioro tho twedo mork lavo
" of ouch o country ave similar vo those in Hong Koy,
the dogiotrer howe will take due note of tie regloe
trotion vbtained in thnt countty aud ecoord it the
moapcet due 0 thoe conmidesed opluion off s experiocucal
liegigtrer duterpewotisg olilloe lows on ododlor Didie
cipleg. 4his is o0 ospecially wihore the doclioiam .
Loo beon tolen in the Potant OLiico, Iaxion, on vhooo
octice axd procolww tho local practico and pro=
codure cro nolellod. ho flegiotrar horo can, however,
uover aocopt thet Lo is Lound by declsicun tobkon
aleculiere, and st aluaye hiold Llmeeld fvee o Jive
o decioion or ecorclioe o diocretiom occoxding to hio
own opinion exd ;‘itﬁc:mm and the coteblichel prectice
ar the iong Eong ugrlstry ™
G while, thororore, taldag duc note ol tho Canndicn
repistration {olthouch thore wne no ovidence befaro ue to
dudicalc tximtuor or 0ot Conadian trode mork low 1o goandles
t0 that of Horg Eong) oud tho lnlied Kingdon practico ro-
ferred to, I do not fecl Lound o follow cithor. Iu auyy
ovant, 6o tho procent cooo deco u0t 1nVOIVe 4 OUTLALO, 1
nited Kingdoo pmctico' reforred to seuna to me to bo oX
doubtful relevalico.
7. Tt moy be motod that vhom b Ii quoted fron pics
170 ard 151 of Ecrly on Trode Morka, Tth @dition, he did




not roler to a sontance on the latter pase thnt I conrddor

Yo be of oven groctor relevanco to tho mark with which

tha hoaring wag concernod. The sentonce in quoption igs
"Words that would be wxlorotood to Lo cormendatory \
wero Lold not to ocatioly tho comdition irposed Ly \'
clauce () of the 1806 Act® (vhich 4s for procont
Farposen ddantical vith scotion 9(1)(d) of tho Trade |
larks Grdinance, 1954).

In gupport of that statencnt, Korly citos Antor olin the

case of larigona 236 Cwngfield o Avnlication (1901) 10

LePuele 34, din which "leetar” vas held to be urresigtrable

in rogpoect of toa, cofloe ond cocoas and the case of

Prdntin: Machinersy g Itd'o Aplicoticn (1906) 23 a.z.c.
88, in which "Contury" in respoct of rachinery of £11 MHnla
and payto of meohinory, o=eopt agriculturnl il horticule
tural machines md tioir parta, wac held 4o be counordatory
and not regigtrable.

. Yo thowo pusoeges I would add e follodn: fron

the Orgo0ly case = In ro M. Srock & co.. Ltd (1910) 1

Chte 130-,1n which Cozong=lloxdy %2, gaid gt o 142:
Bt an ordinayy londatay epithot ousht to be opan
to all (Lo world and 1ig not, in ny oniniau, copabla
of belny roristorod. It ey be that uithin a pordle
cular arca W gpplicont nicht cuccod in o necoinse
off action osainst o trader wio used tho cuidhol
wvithout sufiiciantly diotincuishiy hiz pootts fwven
the gouda of $he opplicante DLut that would ot
Juetily the Coust in Siving the ppnlicomt o nenopoly
throuchout tho Unitod EKinydom in tho uso of a
laudatory opiidgwt, Vhethar in cny particulor coac -
tho vord 10 or io not senothin: nore then o lowdstory
epithet 1o for the tribunel to docidot,




9. ir L3 vont mto.u;mm ot the proper teogt to
apply is vhother the registration of tho ward youldld

deprive tradors of the sax toods, contrary to pootion 34
of the Omlinance, of the free upa of the vord ea thoy
Plegse ror the purpops of bona ride deceribing the chavoetor
or quality of their gooda. Generally sposlzing, ho contendod,
4% the ward ia not the oxdimary o natural word in the

trado sud its reglstration would not ombarross the trader
W10 uged it legitimmtoly, tho word would be qualiried for
reglotration. This, he ¢claimod, woo tuo rrinciplo on

uldch $he jhoen ease = J. & P, Conkn, Tades Adicotion v
(1956) 2 Auldiic 979 ~ oo deeddod, Lin Ii'g clodw is mot,

in oy opindon, well fowded. It ic true that in tho Sheen
coso Lord Urdsht flil. consifered whothor "thoeen” vag a woard

thet wac lilely to hovvass o cubarrase an hocet twadar
in the exereiso of Lda rishis %o use & ordivexy waed to
deseribe coretling: in which ho wos donling, but he gatd
at mase 9843
Passess 1t 10 cloox boyoud any quostion thot tho trade
rork “ghoon" hes bocowo distingtive of tho applicantty
goude of the ¢lnoo to wiich they are appliod,
and g little lators: _ .
“Whe word “chean' in this comucction in clearly not
& noroly londatory vord like Yporfectiag” or "boot®
or Yclapsie! or Mmiversal® op faxrtigtict o,
In that case, too, Sleooor, L.J. sald at pago 9873
1 think thet tho lommed Julge wes right in comug
to tho conclucion that this trade merl: ghould ba
roisterod in accordauce with the power coniorred
undar the Trode larko Acto 1905 to 1919, osoc. 9(5).
In iy julgnent, ho ws richt in thinidng that thore




uas suxficicnt evidonce of diotirctivancas of ihe
mork to justily thrt oplidon eeee.e”
“ho docioian in the cooc thoerelure turued nut 0o wuch
upon whotise othor woders vould Le cubamucued Ly the
rociglaotion of o il oo upwl vigthor the ork weg-
Inberantly woesiswable oo kaving dirveet reyerarce Lo
the cammctor or Qualdivy oi the goods o led un e coue
trory Locuue diotiuwtdve o e opylicantst coodo. In the
ovont,y vhe cousy held et Uho wvord haud dn Zact Logsoue

digtinciivo and woo regisirulle @i that growd.

10. Ir I contendod that “Soworaizn® is not lsudatory
in the oo way ag “Iorfection". e Lacic roonin; of
thipo camoa word, ho claimed, is “iulor”, aid Lo copued
that to call 2 tiuopiceo a covorelsn wr ruler wan meroly
miozentive of prodsce end not nreedec itgels in €ho sonoe
thot ealling a weich “the beat” vould be. I Id referrod
to the shorter (xfomd Jotlauary, fron uhich ho guoted
i fSaveroisuM as nooning Yrecognised puprose ruler of o
peozle ox cduztr; undoes noarcuical poverumont, thoroelore
a noarch, a lkdng or & guean” or Yan huglich pold coln®
. or "a poroon ar thdng wiich aseelu or ouxrieoros otlcro of
the Eind®, olilwouch in camection withh thio lact doliniticn
e Li olooezved ot thio moaning io now rore wrd vos camisdie-
1y used in 1500. ik Id wouit cu frou thare o aogue ilat
in tho proseut cooo tlie adinmryy ciguilication of “uoveroedgu®
WEd 00 Lo blan o rulus s ._,ulsl coin axd Lot wlhewurorg
regdotration of tldio word would. not intcrforv with ur de=
rive teodora of walchoo cud clocks of tiwe i100 uos of the
woxd iul‘.::_:‘g._*gg fidg doseyibing the charcctor or quality of
thoir poodse Lo anc, ho oadd, would decerdbe Lds watch as
"ehoolutely soverclom', nor Lad coyone cvor coon an
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| adveridoomont. Wy o mtuh nqumturcr cln:_lmn{: that h.ta

mtcheu uare. "mvom;gn in aJ.l roopegts®.,

11e - . It vas ot thio poiut ﬂmt I Zolt tlﬂti-a'mwg.a
gettdng ologer to ths crux of tho matter, but all of tho
definitiong quotad by him fyrom the Shorter dclord Diotiouary
war'e upca of. "Sovaraicu™ as a pubstantive. Lr Id made no
roforence to the adjectival uses of o ward, which I o
sider to bo of egroatar yelovanco, forr it ig a9 an adjoctivo

ot the word ia nore lilnly to be gpplied to the goodp,

\\‘
6.3« & poverelon vatch. The Shorter (fard Dictiunary gives \
. i

the neaning of thoe word oo e adjective in welaticn o y
porsons aa tgtacding oud sbove othors or excolling in sono /
roopoot®, and in reapoct of Wiinga, (walitics otc. 88 (
Youpeome, poranomt, prineipel, cyeateot, or most notable®. /
Ao the Applicanto are an Awgricen Cagany it io porhape

not inapwopmiatc to @uoto also cartalu of the zzmm:lma'

of ““‘avere;lgn a0 an ad jective in Yebstiar*n Thixd liow
International Dicticeary. Whsso ares "ol the most czalipd
kil , pupreme, superlative in quality, excollont, unsurpascod,
having wndisputed ascaniance, of, relating o, charseterigtic
of or befitting a covoreign®. '

12. I 1L wont on to argue that "Soveraizn® in its
ordirary and notursl gismiviecaticn meent no nore than lkding,
Tuler o mongrch, OF cven pagter, end that certainly this
lagt=tontioned word vould bhe €lizible for vesistration under
gection 9(1)(4) of tuc (sdinance. ! Ll gupvartad this

lest contantion by pointing out that theve is already &

crop of rocistrations in Hong Ronpe for tvado mAarks Mxlim
“magtor®, and ho cited as oxamples "Searaoter® , “Iakemsstor?,
“Almagier* and "Spocamatear®y nll of-whioly I have asoer
tained, relate to watohes and elocko. I profoundly disagreo



of wotchoa oad cloclo. *0 B uind
obviougly have ajroct voroUcice to thc cha;'ac‘aor o quolity

of the goods Ll that. with ropnid Lo the four DErlo Coa

toindng npaglor rofcrwed to by b Li s it iC wrtincn‘c to
quof:e tho proctice or the Legistroy ip the United Kdnedoid
ohon dealii with word parls ipcluling “Beo sord. TG
prootico Ual deccribod UJ +ha Ropiptver in Tntommotional

M—'-.'—“

tiopvoste?, bgg*,y;v o hypoiicobion (1953) 710 5 glee TOCC 141

go Sollouos
wpdlet coch oosh Beb bhog Lo bE conpidored €6 © vholo
ol updsd ivo ovnt 1eidloy i35 poy Lo ondd dwd to o
1arge exbent the Logistror oo tomded to »pllon tho
follouind pa.,l.z,;olplc.,..-
(1) I< o word propounded 10 doened to Ve )

divect o x.olc.d.vely closo rofcPoneo to the

cunroactas O quuelity 0 of tho poodo coneornod s
it Loo bood polused rca,iuhution 11 citicw
inrt A OF yoart e
., (xooplos vipmmeoter? fov 1o meEHAICTD (the
funetion o & LROoIS woing o roploie GF
moter tio 1o of e croos of & 1owa)s
agglamactor! Loz nofrigoratorsi v cotnotes”
Lor jnoceticidods o3 clotnl arpotort £oT Licyeleos
wpponnoter™ Lo heveroecko nQgyLester Tur
F £0yS.)
‘ (11) I tho word propounicd 18 docmod to bovo &
‘— diroct but caovhet less pointed o= rorance 1O
1 g cLOTEEUCY or quolity of the poods COCTLnCl y
it bhoo bedn rofusad yegiotraiicn in v &
(mnﬂnto-v-ﬂ:f), tut eccepted O weoiotrnicn
in Pert D.
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(2xpmnlco “Gogmpter” for omittleas "Londoaster®
for tyres; "Uleomuacterv for matironsoss -
“Sadnpongtar? for golf olubs.)

(111) If tho word mrepounxlod io doonod to lnve no
diveet relerorce {uhdeh would ineluwle o covert

axl cidliul alluslon) Yo the charactor ar quality

ol tho joodo comoruody it 1o boen aeeopicd dn

ot A,

(“=oopleo “lHouccmnpbar” for 1ighting, boating
; ad cookliy utonsils; "Quisgmeotert far Cladiot-
Dﬂa,_crac’.;c:m: "Globomnntor® For oycles; Yilgmestow®
Tor picoon tinlvwy clockn,)?
Ap I have alrvendy lulicstod, ulillo dhe Zegist.er iu ioug
Kozg 1o not Lounl by doocioiens of tho Logistwor iu tho
United Iingdon, the peoctice of tie Hay Zon: nquistyry do
nodolled an ot of the United indon. Sogistration of

the fowr trodo mavin quotod in e precoding: partoraph doos

not apuocr Lo e Yo Lo Laconplgtont wiilh tia Unitoc g dan

ractlce, sduce ol o o parko in uy ondnion have logco
relerence wotue chertetar or quulity of tho scodg tian
“Slgnacter” iuo, e agonple, to pigean tinivwge clocln. 14
ig to be uotad, too, Wit Wo of tho morio vofavoed {o Ly
Lr 14, "Loamaotoe® cd *Adwoastor!, aro in fuct ropicteved

in tho Ualtod Lhydion in rospeet of waichoo onl cloclsDe

13 Ur Id wout on to pulzdt thet if the weal "Uovarelon®

wre coceplod, trndleru of watehes and clocks would in eny
caz0 ba otoctold Ly coctiion 34 of tho Oxdinmeo end Ly
othar provigions in tho Caddnance cunlling then o0 0Lpono
o applieation widlo 1% is ponidiy; aud also, ofter rogioe
tration, to epply for recidileation of tio lggiotor yithin

& perdiod of 7 yoaru.

2o 1o of course true, bub it cnkirely
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mdopes the point, mhiok is that 1f tho merk is not regio-
trable the epplication should not be allowed to proceed
and tho question of xalianca on thoose other provioiocns of
the Grdinance should not Arice. '

t4.  In conclusion, Mr X4 claimed that in exarcioing
his diecretion tho Rogiotrar shofld note tict the mark ig
st precent bodwyr uood in many places throwhout the world,
ail that becauce of Horg ¥ong's position oo ®a tranow
ghinpexr® rozisiration of the merk in Horg Kong wam highly
desirable. Mo went on to pay that this was porticnlarly
true at tho present time becoupe through its marufacturing
subsidiary in bwitserland the Applicents ave undertelding
a very subgtantial training prosramco vhich would extend
tiroushout many perts of the world, and protectiom in such
e mrkoet as Hong Yorgs was inportant to the Applicants in
those circunotences. This comtention ic ane that Y think
1t would be aifficult Yo gupport, and Ly Li quotod no
authority for it. Do matier how desiraoble registration

f};‘ _ of the mark nmay be to the Aprlicants, I do not geo how I
con rojox ao & eritarion tho degreo of that dosimbility
or the cxpanoo to whiich tho Applicmnts hove put thamoolves
in promotin: enlos of their gowds, pm't:l.eulnrly whore uper
of tho nark or ovidenco of sales of t80 £oodo 1o not in
isoue. I lLove accordingly attached no woight to v Iife
cu_nteﬁtioa. |

e 1y ‘-_-f-.-‘m. N LT T

T ST e i

S i L

it vy

o mwmzmo oo mo-

ST T TR

“_A,_‘
o + oy

15. It nov romaing to draw & conclusion fron the

o variocus argunenis presented by I Ii. I esconco, the

! question in ioowe lo, in »y oplailon, o clmple onc: 1o the
word "sovorelon®, uboeii apoliod to waiches and clocks, &
vord baving direct reforance to tho charscter or quelity of
the gooda? |

e
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" 16, I nave indicated that I ogrec with Ir Id that |
in oonsddering whothor or not the word has diregt rofarence P
to the charactar or quality of the poods I should cansider
the meandng of the ward oo genorally undergtood by axrdinary
Englinimon, subjoct to tho qualificatian X have roviously
mde thot ﬁwymntbeo:ﬂimwpemmofordimzym-

' ; talligencoe and oxdimary educatian. aving rocaxd to the

! - moaninge, and porticularly the odjectival neaningp,

g attributed to “"Sovaroign® by the Siorter Qxford Dietionary

and Vebotoxr'a fhixrd Uow Internaticual Victdonary, I an

forcod to the conclusion that such percons could not feil

to rocorniso the vard en being o laudatary opithet than

; spplicd to watchos aid clockoe That boilng so, it 1o oy ,

i opindon that the ward 38 not o vord not having direct i

reference to the character or qality of the poods, ord

in therefore not rogistrable under sootion 9(1)(d) of the i

: Ordinanco. ]
[ 17. I scoordingly refuse tho applicaticn. ;
|
] | soting Amimn(v'tmaﬁi)amr Genoral E
i 26%L Hovenber 1962.
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I BE MATTER of the Trade liorks _
Crdinonce, 1934, .- i
- TN B MADTER of an Apylication by
- Banrus watch Coopany, Ine. to
) regioter the woxd merk PSOVERBICHT
| ' in Claso 14 in rogpect of homlagical
l . inglruponte, incluling watohoo, clocks
| N and thoir varts and socoosorien.

AN RL S RAN SRR TFDNERRERIRANLD

BECISIOCH
YWy
Acting: Asaistont Rogistrar Geneoral
dated.20%h Tovaabo 1962
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