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“For trade mark laws to intrude where a website owner is not intending to
address the world but only a local clientele and where anyone seeing the site
would so understand him would be absurd. So | think that the mere fact that
websites can be accessed anywhere in the world does not mean... that the
law should regard them as being used everywhere in the world. It all
depends upon the circumstances, particularly the intention of the website
owner and what the reader will understand if he accesses the site. In other
fields of law publication on a website may well amount to a universal
publication, but I am not concerned with that.” (in para.138 of the judgment)
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“Whether one gets there by a search or by direct use of the address, is it
rational to say that the defendants are using the words “Crate & Barrel” in
the United Kingdom in the course of trade in goods? If it is, it must follow
that the defendants’ are using the words in every other country of the world.
Miss Vitoria (plaintiff’s counsel) says that the internet is accessible to the
whole world. So it follows that any (Internet) user will regard any web site
as being “for him” absent a reason to doubt the same. She accepted that my
Bootle fishmonger example in 1-800 Flowers is that sort of case but no
more. | think it is not as simple as that. In 800 Flowers | rejected the
suggestion that the website owner should be regarded as putting a tentacle
onto the user’s screen. Mr. Miller (defendant’s counsel) here used another
analogy. He said using the internet was more like the user focusing a
super-telescope into the site concerned; he asked me to imagine such a
telescope set up on the Welsh hills overlooking the Irish Sea. | think Mr.
Miller's analogy is apt in this case. Via the web you can look into the
defendants’ shop in Dublin. Indeed the very language of the internet conveys
the idea of the user going to the site — “visit” is the word. Other cases
would be different — a well-known example, for instance, is Amazon.com.
Based in the United States it has actively gone out to seek world-wide trade,
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not just by use of the name on the internet but by advertising its business
here, and offering and operating a real service of supply of books to this
country. These defendants have done none of that.”
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“....It was a significant part of the applicant’s submissions that, for instance,
“publication” of statements in a particular jurisdiction by downloading from
the Internet according to the rules of the law of defamation or of
misrepresentation was of at least strong analogical relevance to whether a
trade mark downloaded from the Internet had been “used” in the jurisdiction
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to which it was downloaded; and, even more directly, that when A placed a
mark on the Internet that was downloaded by B, the same criteria should
apply in determining whether A thereby used the mark as determine whether
A thereby infringed the same mark in the jurisdiction where B was located.

| would wish to approach these arguments, and particularly the last of them,
with caution. There is something inherently unrealistic in saying that A
“uses” his mark in the United Kingdom when all that he does is to place the
mark on the Internet, from a location outside the United Kingdom, and
simply wait in the hope that someone from the United Kingdom will
download it and thereby create use on the part of A.” (in paras.136 and 137
of the judgment)
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“...the very idea of “use” within a certain area would seem to require some
active step in that area on the part of the user that goes beyond providing
facilities that enable others to bring the mark into the area. Of course, if
persons in the United Kingdom seek the mark on the Internet in response to
direct encouragement or advertisement by the owner of the mark, the
position may be different; but in such a case the advertisement or
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encouragement in itself is likely to suffice to establish the necessary use.”
(in para.138 of the judgment)
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