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 ren = Background of the Cop rlght (Amendment)
Eegﬁgﬁéﬁﬁ Ordinance 2007

20045 T A ORI 05T (R FBL I
Late 2004 : Review of Certain Prowsmns of the Copyright
Ordinance consultation document

* 2005F 61| 1 F | R ARE T A pU I E R
June 2005: preln%mary proposals on various copyright-related issues

» 20057 117] @ B o Iy ST H 3R
November 2005 : ?eflned proposals.r on various copyright-related
ISSues
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B Background

» 2006 3] : [T I 7D (20065 RE(IET) EFIZI L)
March 2006 : Copyri ht (Amendment) Bill 2006 submitted to
Legislative Council

* 2007F 675|271+ T Pk iElidn (2006 F ASRE(FEET) ITETR)
27 June 2007: Leglslatl\fe CounC|I passed Copyright (Amendment) Bill
2006

« 2007F 7FI6F! ¢ (2007 FASTE(SE) R TT) TR
6 July 2007: Copyright (Amendment Ordlnance 2007 published in the
Gazette
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: n obiecti il
= rdinan mmencemen
ﬁiﬁﬁﬁuﬁmgn%am objectives of the Ordinance & co enceme
A date of amendments

BN (B (35T THBIS 22 )
Strengthen copyright protection (commencement date to be announced)
+ IR AL 9] @ (20075 75[6F 1)
Introduce flexibility to our copyright exemption regime (6 July 2007)
o BrRLT L PSR I (2007 7E[6] 1)
Relaxation of prohibitions against use of parallel imports (6 July 2007)

o R EE SRR S (2007 75 (6] )
Improve enforcement efficiency and effectiveness (6 July 2007)
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Amendments take effect on
6 July 2007
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s sspGnEnr  Dusiness end-user possession criminal liability
Has =

o SRS PO A o ST R D A i (R
ﬁ %u ; %ﬁ% )R S L i #
To maintain the scope of existing criminal liability, which is
confined to only four categories of copyright works, namely,

computer programs, movies, television dramas and musical
sound/visual recordings

Intellectual Property Department, Hong Kong SAR Government 6



fREI VR e (1)

Employees’ defence (1)

)J. \ Q)

B B3 BT IR
Kt EIE S

T e (B ] ['Q T@Fp’{
SR RLE = Tﬁﬂ E%l% ‘20 PR
Employee possessed infringing copy in course of

employment
Infringing copy provided by his employer for use In

course of employment
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iz Employees’ defence (2)

g
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EVIFSIR I 135 o R

Condition for the employees’ defence:

Employee should not be in a position to influence or
decide on the acquisition/removal/use of the infringing
coples used In business.
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sBISRIITINEIRNG “absence of Knowledge™ defence
it EElE S

0 fﬁi“%.ff, =Py
retain the existing provision

BRI T R R R R
did not know and had no reason to believe that the copy In
guestion was an infringing copy of copyright work
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1580 TR i | |
U R Parallel importation of copyright works (1)

 ARERA U T i R
PJ F[F‘ ijquﬂyﬁqu; JI“
Remove civil and criminal I|ab|I|ty pertaining to importation and
possession of parallel imported copyright works for use in business by
business end-users

o Tt ) JE"EE‘“ SIS AR (SR (S &7 - )
F%&,T‘g%tl # ;dm {;)Eg AFFI{ fﬁ F
The relaxation does not apply to importation and use of parallel
Imported copies for dealing in (including selling, hiring or distributing
for profit) purpose
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ﬁiﬁgaﬁﬁ!ﬁ;g?gﬁﬁ Parallel importation of copyright works (2)
Bt EEILE

o [1&=7 —I?I)ﬁ&oﬁ@b I%}ﬁ ERSS 7’?%[ j EESET9 JIEA%
E ”ﬁ* [ET A%FIJ)E/\ :\ %JEIEZ",EJV f IJj '—“*L IEFI'I %Er\o%
gi ;QEI%GK f{ ST fstel S F*tf:g%b

Other than for the educational and Ilbrary uses by educational
establishments and libraries, the relaxation does not apply to
parallel imported musical sound recordings, musical visual
recordings, movies and TV dramas used for public showing
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ﬁséu:rgxmzﬁ Parallel importation of copyright works (3)
ElgE
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o I SSEL RS I = R 2

ENNEY (RS R
Reduce the period during which parallel imports would
attract criminal liability to 15 months after publication
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83BN Example (1)
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Act allowed after the amendment:

o Pl N /flﬂ@f?ﬁaﬁ = [t T E] THOSR

LT #[(I Jypflﬁ) s Oh 5, F[J“'*E&F =R IF[Z[JK:EA %
You may buy parallel imported copies of any copyright
work (e.g. books) directly from an overseas supplier and
use them in your business as internal reference material
for your staff.
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SRl RS Example (2)
s S

S5 [RLAR I

After amendment, act still not allowed:

o TR DS]IER - FREI R
Sidpifn 2 i PN T YRR
You must not import or possess any parallel imported copies
of movies, television dramas or musical recordings for
playing or showing in your shop.
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Amendments not yet take effect
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= New crlmlnal offence
oy AR ET R T

M related to printed works (1)

o I i@ﬂlﬁytvi FSENE TR
WIS/ 53 B EIRI i AR

New criminal offence against the act of copying with a
view to distributing or the act of distributing infringing
copies of copyright printed works in the course of or for the
purpose of business
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ﬁ‘ﬁi*ﬁ!!i;iﬁlﬁi[ﬂﬁi New criminal offence
TR related to printed works (2)

o TR P DRI PR g
crlmmal liability applied to four categorles of printed
works: books, magazines, periodicals and newspapers

o LIHEYAS ﬁg [N

copying/distributing on a regular or frequent basis

BRE S I KN

resulting in finanual loss to copyright owner
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= New crlmlnal offence
&5 BiaRliTiX Sl

T related to printed works (3)
o S TErRIBELCE T ER )

Introduce numeric I|m|ts (called “safe habour™)

o TIPSR T B
does not apply to certain manner of distribution

oI A

will be prescribed by subsidiary legislation
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T T Examples of act|V|t|es
=S which may be criminalised

o _Hr]JEir FIJ_JEI“\E{E‘%IEH%F[ FFIJ_\D%[VF r[ g[jjéﬁ
a trading company regularly making a large number of

photocopies of newspaper articles for distribution within the
company every day

. o S ERE— SHHAY - 5 2 LA BHRAR e Y
ﬂ@r%ﬁﬁw L
a firm scanning and regularly e-mailing a large number of scanned

copies of articles from financial magazines to other staff
whenever new editions of the magazines are issued
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5 B 1RSI Exemption
R

BRI TR
New crlmlnal liability does not apply to -
i o bR E
Educational establishments maintained or controlled by the Government
o« ZFF ISR (IR (BUSSIR]) 2188 Dl pvEiit)
Non-profit making educational establishments (educational
establishments which are exempt from tax under section 88 of the Inland
Revenue Ordinance)
. }‘Esﬁ{]ké@ffmﬁ[ ' ﬁ [ﬂsﬁ & p S
Educational establls rlnents receiving direct recurrent subvention from
Government
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g5 Eﬁgﬁgﬁﬁ Employees’ defence (1)

il

o T I [ £
PRI R O (R

Employee did infringing act in course of his employment
Did the act according to instructions from employer
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PR E T BEH2)

G Bl TREI Employees’ defence (2)

o TRE PR IATT
PRES~ Ff—@%&‘w{%
S 57 55 RARFE S

Condition for the employees’ defence:

Employee should not be in a position to influence or
decide the making or distribution of the infringing copies.

Intellectual Property Department, Hong Kong SAR Government 22
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YR Other

; efence (1)
xS

=RV LA 6 EIRHD R - [ RRiEE | R R (=G
Pt | *MI'%[H'@

taken adequate and reasonable steps to obtain a licence from the
copyright owner but failed to get a timely response

[ [LI_—“L[I L5 J ’ IEI l ]T\ IEJD:[LIZIIL_‘—F}FF? %\ >4 I!JJ-'T {:FJ%T@[EF]:#[E J?E
%feae SR A I R
made reasonable efforts but failed to obtain commercially available

copies of the copyright work and the copyright owner has refused to
grant a licence on reasonable commercial terms

Intellectual Property Department, Hong Kong SAR Government
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& BIABlITIREIE Other cfefence (2)
A=

S e i it ey el
did not know and had no reason to believe that copies made or
distributed are infringing copies

o %ﬁ%uﬁﬁ$@@%wfﬂﬁﬂfﬁwﬁﬁ@@ﬁﬁjkmfﬂﬁﬂﬁﬁﬁﬁ
IF]

made reasonable enquiries but failed to ascertain the identity and
contact details of copyright owner

Intellectual Property Department, Hong Kong SAR Government 24
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EB1NBlTIKEIXR  Criminal I|ab|I|ty of directors and partners (1)
xOGE EElIE S

o o7 ;yﬁg’[fﬂi'ﬁj E[(‘JE IF[(U ;

_Jpgf;&w FIJFF [i%pgj;mj IEPJ EJ$77J ? P
%ijfhég JL?F@F[F[ (Rl

Purpose of introducing this new criminal offence:

promote corporate accountability and responsible governance
to prevent infringing activities in the course of business
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B3 A IR (2)

@:efsplisiEixes Criminal liability of directors and partners (2)
i e
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e N g A % e B B RS LA
- Sk © [Eﬂ?aﬂu— PR R T
'j/pﬁ??ﬁ“ﬂ I%Jflfg :ffflfgﬂ%ef* EJj py -

FIE! Lﬁwﬁﬁéii iSENIN X A AP RIS -

Before amendment:

Where a body corporate/a partner of a partnership commits an offence, which is shown to
have been committed with the consent or connivance of,

- any director, manager, secretary or other similar officer of the body corporate, or
- any other partner or person concerned in the management of the partnership,
then the above persons commit the same offence

Il

C’ N

. ;Eﬁ—ﬂ (5 @ PIEEYF j;%gﬁjfﬁl'i‘igg ),:,_E,q,[/wryk

New provision: shift the eV|dent|aI burden to the directors/partners
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EBiSRlFIEIR  Criminal liability of directors and partners (3)

Hlst=ElES

jE_r[Eﬁ ,L [%:{[fglﬁ&F %}I}:&%Fl Jlﬁ:t h ) [jﬂ% 7%3@154@ Fl ?{Fl JJI'J%‘J ( E F%,J Fh E F‘/JFE‘%J/JJ ETiA
A=) - 2 [q;/F 5 &y B rﬁ T (B e,
If a body corporate or a partnershlp has done an acf attracting business end-user

criminal liability (relating to possession or copying/distributing of infringing copies),
directors or partners shall be presumed also to have done the act

(=R RS Ei/ﬁ% MISTEFORRCE(E S (ELE ) RE R (R
t)Jn(Ijess ewdence showing director(s)/partner(s) has not authorized the infringing act to
e done

P b s PR R AR N E F/\r% iy
The scope of the crimina I|ab|I|ty covers only those directors, partners or persons who
are responsible for the internal management of the organisation
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&igrspliTmETR Criminal liability of directors and partners (4)
KllaB el

o EEGEMEL A 12T
evidence showing that director(s)/partner(s) has not authorized the
Infringing act :

. @ﬁf*iﬂ?ﬁﬁﬁfj %bﬂjlﬁﬁﬁNﬁWIF%i*F@w Vi gk
FE o 1200 LS T AP g i 7 — o s
LW
the defendant has caused organization to set aside financial resources and
directed the use of such resources, or the body corporate/partnership to
Incur expenditure, for acquisition of sufficient number of genuine copies of
copyright work or appropriate licence - shall be treated as having adduced
sufficient evidence
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BISEIFEIRG  Criminal liability of directors and partners (5)
it =ElE S

o VTR HRCH PRIEETY
the court may also take Into account other evidence showing:
— F%F[ulrj[‘* Efffij“ﬁ&ﬁrjif' ’ J‘}?%?‘ﬁ?f?—;&jv[‘%fgﬁ HIIGIER 5T 3R (e R 5
JE
e.g. the defendant has introduced policies or practices against the
use/making and distribution of infringing copies by the organization;

- Fézf',i*l%‘l‘?v S E o T &%ﬁ?{ﬁ (A /s = 55 55 f@’%@?ﬂpﬁp?
the defendant has taken action to prevent the use/making and
distribution of infringing copies by the organization
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Criminal liability of directors and partners —

%ﬁgﬂém commencement date

. }qﬁ]/F, i I 2 I

Will publish commencement notice in the Gazette

Intellectual Property Department, Hong Kong SAR Government 30



— BT 445 (1)
==ﬂmu'fme T Circumvention of Technological Measures
SIS for Copyright Protection (1)

o M PO IE P 0 LSS 0 P
SR [ o B 0 -0 5 )
New civil liability against any person who circumvents a
technological measure (including copy protection measures
and access control measures) used for copyright protection
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= HBER PR L 145 (2)
= Circumvention of Technological Measures
H5EEtE = for Copyright Protection (2)

ﬁ«éﬁ: 7 RS I SR IR O kL B )
Hlm‘ﬁﬂw NEHAEH

extend civil liability against any person who deals in circumvention tools or

provides circumvention services (whether or not in a commercial context) for

the circumvention of technological measures

Iy J%HJ
a new criminal offence against any person who is engaged in commercial

dealing of circumvention tools or provides circumvention services on a
commercial basis for the circumvention of technological measures

% TRV o TSRS (Rt RS SRR (P T S L A
i
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= Examples of activities
& BBl IEIRG L
. iﬂ?ﬂégég : that would attract civil liability

o QUIET EOS TR o BREY - T A R N L
Ll
Y
a person making a device designed to allow unauthorised copying of
digitally-protected online movies

B I A R L Ut ol
gy TP AT TR T ISP L 54 1

a person offering a service to modify game consoles or selling mod chips
for insertion into digital game machines so as to enable others to play
pirated computer games (whether the service or sale is for profit or not)
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5B 15 Rl TSI Exemptions
%056 EETE S

[
For example:

s PR
research into cryptography

TR QSRR S 2 AT
mteroperablllty of an independently created computer
program

o (WA

security testing

Intellectual Property Department, Hong Kong SAR Government
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& BIABlITIREIE Additional Exemptions
A=

o T T thTﬁﬁ[ﬁ}f[ g [ @I—:hi}?f“rj Py
PPN SR L P #F A Y 0 T

iﬁ:i BIT G l’ﬂ““uﬁf H A

Before the pro 'nbltlon against circumvention of
technological measures comes into operation, Government
will consider, having regard to the public view and the laws
of other jurisdictions, whether further exceptions should be
provided through subsidiary legislation.

—_.
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KGE ElE S

o TR Y [PV I Y [
Consultation paper on the provision of additional exemptions
on circumvention of technological measure

http://www.1pd.gov.hk/eng/copyright.htm

7 e/ 12007 F 12 5] = 2008 15[ 4F!
onsultatlon period: from Dec 2007 to 4 Jan 2008
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& B 1S RITIREIXE Rental rights for films and comic books
Xl G

+ EBEYH AINGEI T R T _
To introduce rental rights for films and comic books

o i P PR S

To provide civil remedies for violation of these rights

o “FE TV B EVF S ORI Pl
“Rental” involves direct/indirect economic/commercial
advantage
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Reference materials

: Jl?,% <<2007?P’T’§T@(r‘f R pYErRl:
Information relating to Copyright (Amendment) Ordinance 2007

http://www.1pd.gov.hk/chi/intellectual property/copyright/copyright bi

IL.htm

FIRRES CIRIER]) foave:

Infz)rmation relating to compliance with Copyright Ordinance:
http://www.ipd.gov.hk/chi/intellectual property/copyright/compliance

witH%ZO copyright ordinance.htm
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Thank you
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